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[*1082]
The mark of civilization is the capacity to be deeply moved by a statistic. nl

Lawyers are growing older! For each of us, this is confirmed by the mirror each morning. But
lawyers are getting older in another, collective sense. The legal profession is launched on a massive
demographic transformation that will have dramatic but unknown effects on the way law is
practiced and the way legal services are distributed in American society. Coping with these effects
will form a major part of the profession's policy agenda in the opening decades of the new century. |
propose to review with you the story of how we got here and to offer some ideas about the future
and the options it holds. For although the aging is inevitable, what we do with the problems and
opportunities it presents is something in which we enjoy some degree of freedom - both individually
and collectively.

I. Expansion of the Profession Since the 1960s
A. The Overall Size of the Profession

Starting in the 1960s, more students entered law school each year. From [*1083] 15,607 in 1960,
the number of those entering law school rose to 34,289 by 1970 and leveled off in the low forty



thousands after 1980. n2 With these large new cohorts coming in and much smaller cohorts
departing (by death, retirement or abandonment) the size of the bar grew. As more students
graduated and were admitted to practice, the number of lawyers grew from less than one quarter
million in 1960, to half a million in 1980, to one million in 1999.

[SEE FIGURE IN ORIGINAL] n3

Even if the annual crop of new entrants does not increase further, the profession will continue
to grow until all of the smaller cohorts that entered in the past have been replaced by larger cohorts
already in the pipeline. In another place, we hope to take up various alternative projections of the
future size of the profession. For the present, I just note that barring a drastic change in the number
of those entering or leaving, the profession will reach [*1084] a size of roughly one and a quarter
million.

[SEE FIGURE IN ORIGINAL]
B. The Shape of the Profession

The great wave of new entrants starting in the 1960s has transformed the legal profession in several
ways apart from the sheer increase in the number of lawyers. The most visible change is in the
gender composition of the profession. In 1960, only 3% of lawyers were women. Today about one
quarter of all lawyers are women. Since women make up almost half of the law student population
(see Figure 1 above), their representation in the profession will continue to grow, reaching forty
percent shortly after 2020 and fifty percent by mid-century. n4 The changing gender composition
of the profession reflects not only an increase in the proportion of female college graduates
choosing to go to law school, but also a decrease in the proportion of male college graduates.

Less visibly, the great surge of new entrants quickly transformed the age structure of the
profession. The profession became much younger. The median age of lawyers dropped from 46 in
1960 to 39 in 1980. n5 The shape of the profession changed from a steep pyramid with slightly
more younger [¥*1085] lawyers than older lawyers to a broad-based pyramid, with its base
consisting of the larger, new waves of law school graduates and its peak of the smaller number of
lawyers in earlier cohorts. This change is displayed in a series of age pyramids, representing the
profession at ten-year intervals since 1970, and projecting out to 2020 (Figures 3a-3f).

To appreciate the effects of the dramatic change in the absolute number of lawyers, we have to
consider the relative number of lawyers of different ages. Let us take lawyers in their fifties to
represent senior lawyers who occupy the top positions in the various segments of the profession,
and lawyers in their thirties to represent young aspirants making their way. In 1970, for every 100
lawyers in their fifties there were 127 lawyers in their thirties. The ratio of younger lawyers rose
abruptly to 174 just five years later in 1975, to 233 in 1980, to 284 in 1985. Thus, when the
profession was at its youngest, in the mid-1980s, there were almost three times as many younger
lawyers as older ones. After 1985, members of those large cohorts of 1960s entrants began to fill the
ranks of older lawyers. The ratio of younger to older lawyers fell to 270 in 1990 and to 199 in 1995.
Barring another massive surge of law school enrollments, the ratio of younger to older lawyers will
continue to fall. If the number of entrants remains steady, by 2005 the ratio will be only 126 lawyers
in their thirties for each hundred lawyers in their fifties - virtually identical to the ratio in 1970 - and
by 2020 it will fall to 104 lawyers in their thirties for each 100 lawyers in their fifties. That is, the



broad-based age pyramid of the past quarter-century would be transformed into a steep wall with
roughly equal numbers of lawyers at every age level.

The portent of these changes for the prospects of future practitioners is revealed by looking at
the converse: the ratio of older to younger lawyers, again taking lawyers in their fifties to represent
those in top positions in the various segments of the profession, and lawyers in their thirties to
represent young aspirants (Figure 4). In a mirror image of the transition we have just traced, we see
the number of older lawyers for each 100 younger lawyers fall dramatically from 79 in 1970 to just
35 in 1985 before it starts to rise again to 50 in 1995. And again, barring a major increase in law
school enrollment, this ratio will continue to rise to 79 in 2005 - the 1970 figure - to an
unprecedented 97 in 2020. After a generation during which older lawyers were relatively scarce
compared to the abundance of younger lawyers, the profession is entering an era in which older
lawyers will be equally plentiful.

[*1086]

[SEE FIGURES IN ORIGINAL] [*1087]
[SEE FIGURE IN ORIGINAL]
II. The Changing Market for Legal Services

The impending replacement of a broad-based pyramid by a steep wall marks a return to the age
structure of an earlier day, when there were similar numbers of lawyers in each age group. But the
market for legal services and the organization of their delivery have undergone massive changes in
the past forty years. To assess the impact of the changing age structure of the profession, we must
take a detour and consider what we know about the market for legal services and about the shape of
law firms.

A. Changing Patterns of Demand

The consumption of legal services has increased dramatically over the past generation. This has
registered in the larger portion of the U.S. economy occupied by legal services. Between 1967 and
1997, the legal services industry's share of the growing Gross Domestic Product (GDP) doubled
from 0.64% to 1.3%. n6 This is an underestimate of the total spending on legal services, for it does
not include in-house legal services consumed by businesses or governments. Given the substantial
growth of the underlying economy, this growth in share represents a very substantial increase in
[*1088] absolute size of the legal services industry. In constant 1987 dollars, the gross receipts of
the U.S. law firms increased 239% from $ 25 billion in 1972 to $ 85 billion in 1992. n7

As the size of the legal services "pie" was increasing, there was a major change in the
distribution of the pie. Figure 5 depicts the change in the portion of purchases of legal services by
different categories of buyers.

[SEE FIGURE IN ORIGINAL]

An ever-increasing share of the ever-growing legal services "pie" is purchased by businesses
and governments rather than individuals. In 1967, individuals bought 55% of the product of the
legal services industry and businesses bought 39%. With each subsequent five year period, the
business portion has increased and the share consumed by individuals has declined. By 1992 the



share bought by businesses increased to 51% and the share bought by individuals dropped to 40%.
Individuals' expenditures on legal services increased 261% from 1967 to 1992, while law firms'
income from businesses increased by 555% during that period. Even this more-than-double rate of
growth understates the growth of business spending on legal services, for it [*1089] includes only
outside lawyers and does not include in-house legal expenditures, which greatly increased during
this period. n8

More and more of the legal world is devoted to servicing organizations rather than individuals.
The magnitude of the change in what lawyers do and who they do it for is illustrated by Heinz and
Laumann's depictions of the distribution of the total effort expended by lawyers in Chicago in 1975
and 1995. n9 They estimated that in 1975 "more than half (53%) of the total effort of Chicago's bar
was devoted to the corporate client sector, and a smaller but still substantial proportion (40%) was
expended on the personal client sector." n10 When the researchers returned to the field twenty
years later, they found that there were roughly twice as many lawyers working in Chicago. But in
1995, about 61% of the total effort of all Chicago lawyers was devoted to the corporate client sector
and only 29% to the personal/small business sector. nl1 Since the number of lawyers in Chicago
had doubled, this meant that the total effort devoted to the personal sector had increased by 45%.
But the corporate sector grew by 126%. nl12 Increasingly the law is becoming an arena for routine
and continuous play by organizations; individuals enter that arena briefly for a small number of
standardized transactions (e.g., wills, real estate purchases) and in personal emergencies (criminal
charges, serious injury, financial catastrophe). Few individuals can afford to engage in protracted
legal activity. nl3

B. The Changing Organization of Law Offices

As the profession grew, at first an increasing portion of the new entrants were absorbed by
government and private industry, but after 1980 the portion going to these settings declined and the
portion going to private practice [¥1090] increased. The portion in private practice rose from 68%
in 1980 to 74% in 1995. nl4

[SEE FIGURE IN ORIGINAL]

When the profession's population explosion began, the contours of private practice were very
different than they are now. Almost all lawyers were solo practitioners or in very small practices. In
1960, of the 206,000 lawyers in private practice, some 64% were solos. nl15 In the entire country,
there were about thirty-eight firms with fifty or more lawyers. n16 Today there are some 700,000
lawyers in private practice, of whom about 47% are solo practitioners, so the number of solos has
grown roughly two-and-a-half times since 1960 from 132,000 to 329,000. The number of lawyers in
firms has grown twice as fast, to more than five times its earlier size, from some 70,000 to roughly
370,000. In 1960, only a few thousand lawyers were in firms with fifty or more lawyers; today there
are over 100,000. nl7 A far greater portion of all private practitioners are involved in hierarchic
organizations in which younger lawyers staff the lower reaches and older lawyers the upper
echelons.

Lawyers in private practice are a diverse group engaged in supplying [¥1091] different kinds
of services to different kinds of clients. Examining Chicago's lawyers, Heinz and Laumann
conclude that



much of the differentiation within the legal profession is secondary to one fundamental distinction -
the distinction between lawyers who represent large organizations (corporations, labor unions, or
government) and those who represent individuals. The two kinds of law practice are the two
hemispheres of the profession. Most lawyers reside exclusively in one hemisphere or the other and
seldom, if ever, cross the equator. nl8

Lawyers in the corporate or organizational hemisphere supply services to large businesses,
government bodies, unions, and other organizations; those in the individual or personal service
hemisphere serve individuals and their small businesses. Most solo practitioners and small firms
work in the individual hemisphere. Lawyers who provide services for corporations and other
organizations tend to be drawn from more prestigious law schools and to practice in larger
aggregations.

The firms that inhabit the corporate hemisphere have a distinctive structure. They are divided
into partners, who own the business, nl19 and salaried associates, highly qualified law graduates
who compete over an extended period (five to ten years) in a more or less meritocratic tournament
in which only some are chosen to become partners; the others typically depart. This core of tenured
and tenure-track lawyers is surrounded by a smaller periphery that may include temporary or
contract lawyers, permanent salaried lawyers, and lawyers in an "of counsel" relationship. The latter
may include those affiliated on a piecework basis and former partners who are retired or semi-
retired. In terms of our academic analogy, the periphery consists of adjuncts and emeriti.

Firms organized around a promotion-to-partnership tournament contain an inherent growth
dynamic; they tend to grow exponentially. n20 Virtually all the firms that service what Heinz and
Laumann call the corporate client sector [*1092] are organized this way. These firms contain
somewhere between a quarter and a third of all private practitioners and include most but not all of
the most prosperous practitioners and those with organizational clients. The remainder of private
practitioners are solo practitioners or in (mostly) small firms that have not institutionalized a
promotion-to-partnership tournament. Back in 1960, only a tiny fraction of private practitioners -
perhaps two percent - practiced in this kind of large firm. As the market for legal services expanded,
such firms grew and multiplied, so that by 1980 some 28,000 lawyers, over 7% of all those lawyers
in private practice, were in firms of more than fifty lawyers. In the great legal boom years of the
1980s these firms grew and multiplied at an extraordinary rate. From 1980 to 1991, the number of
firms with 51 or more lawyers almost tripled from 287 to 751, while the average size of firms grew
from 95 to 140, so that the total number of lawyers in these firms quadrupled. By 1991, firms with
over 50 lawyers included some 105,000 lawyers, 18% of a greatly enlarged number of private
practitioners. This is an underestimate of lawyers in firms organized around this promotion-to-
partnership tournament; for a large number of firms with less than fifty lawyers are organized this
way and extremely few, if any, firms of more than fifty lawyers are not organized in this way.

[SEE TABLE IN ORIGINAL]

From 1991 to 1995, the overall size of the large-firm sector remained unchanged, engaging a
smaller portion of all lawyers in private practice. The number of large firms fell, leaving a smaller
number of slightly larger firms. After 1995 the large-firm sector resumed its growth, but at a slower
pace. Since the ABF data takes us only to 1995, the best available data is the National Law Journal's
annual survey of the 250 largest law firms, which has [¥1093] been compiled since 1983 and lists
the size and composition of the largest 250 law firms each year. n21



[SEE FIGURE IN ORIGINAL]

Firms in the large-firm sector continue to grow in size. In 1983, the average size of the NLJ 250
firms was 138 lawyers. By 1991 that average size almost doubled to 273. After a dip in the early
1990s, the average size continued to increase, but at a much slower rate, to 305 in 1998. Although
the size of the partner-associate core continues to increase, Figure 7 shows the periphery is growing
faster than the core. "Other" lawyers, who were neither partners nor associates, grew from 4.4% of
the NLJ 250 population in 1990 (the first year they were counted as such) to 8.2% in 1998. n22

The large-firm sector seems likely to grow with the continuing increase in the volume of legal
services purchased by businesses. The increase in the size of individual firms suggests that many of
the existing large firms will [¥1094] continue to grow. But it is less certain that there will be a
multiplication of large firms matching that of the past generation. Our uncertainties are accentuated
by the specter of so-called multidisciplinary practice - whether and how accounting firms and others
will practice law, and how law firms might expand into other work.

III. Growing Old in the New World of Law Practice

Old and in the way

That's what I heard them say

They used to heed the words he said

But that was yesterday n23 Within the large-firm sector the 1970s saw the dissolution of the world
of assured tenure, infrequent lateral movement, and enduring retainer relationships with loyal, long-
term clients. In its place rose a world of rapid growth, mergers and breakups, overt competition,
aggressive marketing, attorney movement from firm to firm, fears of defection, and pervasive
insecurity. n24 Throughout the industry relations are more fluid: The mobility of clients is
matched by the mergers and breakups of firms and by the increased mobility of individual lawyers.
Within the firm, the tournament is prolonged. Earlier, the fortunate few who gained partnership in a
sizable firm acquired a kind of tenure. Partners could anticipate billing fewer hours with the passing
years and could expect to stay on at the same firm until a dignified, often gradual and partial
retirement, beginning in their late sixties. n25

But the expectations surrounding partnership have been drastically reduced in the new
competitive environment. Partners are under mounting pressure to maintain a high level of
performance that fits the business strategy of the firm. They are expected to bring in business as
well as to contribute to firm revenues by billing long hours. As firms accumulate ever-larger cadres
of partners, there is increasing pressure on lawyers over fifty, apart from rainmakers and a few
specialists and superstars, to make way for younger partners and eventually to leave. One ex-partner
in a large Chicago [*1095] firm put it, "When you're in your 50s, if you don't bring in enough
business, you get pushed." n26 As with professional athletes, there are real possibilities of late-
career downward movement. Many new features of the law-firm world (mergers, lateral movement)
amplify the power of dominant lawyers within a firm to sanction their errant colleagues, and the
prevalent culture endorses such sanctions. By the early 1980s, there were reports of partners having
their prerogatives or shares reduced or even being "de-equitized" n27 or "departnerized" n28 or
pushed off the iceberg altogether. n29 One observer summed it up: "The rules of the game clearly
have changed." n30 A 1991 survey of large law firms found that 60% of those that responded had
asked partners to leave during the previous eighteen months. n31 The unassailable [*1096]



security and tenured prerogative of partnership is no longer assured. "Partnership used to be for life,
but it is no longer." n32

In such a volatile atmosphere collegiality gives way to distrust. Lawyers find themselves
competing not just with lawyers in other firms, but "with their own partners and even the associates
coming up the ladder." n33 One partner reports:

Now you can't trust anyone. You have lunch with a colleague, and the next week, he's taken his
clients to another firm. Watch your back, or the guy down the hall will try to have you kicked out
because your billings are down that year. It's every man for himself. n34

Another reports that "older partners shield their clients. Younger partners try to steal them." n35
Lawyers complain of the decline of collegiality. The bonds of fraternity are frayed. The decline of
trust is marked by the appearance since the 1980s of a series of jokes about lawyers as betrayers of
trust in which the treachery is typically against a partner or other professional peer. n36

Firms concerned about an excess of highly paid older lawyers and the need to create space for
newly promoted partners have enacted new retirement policies that provide for mandatory
retirement at lower ages and for earlier voluntary retirement. For example, at Milbank Tweed, "the
age at which partners can retire with full benefits [was lowered] from 62 to 55 [and] the executive
committee was given authority to require partners who reach 55 to retire." n37 The devaluation of
older lawyers is cumulative: As the ranks of [¥1097] their contemporaries thin out, the value of
each survivor's network diminishes. n38

Increasingly, large-firm practice has become a young person's game. A 1999 survey of 34
Chicago firms, ranging in size from 21 to 371 lawyers, found only 17.1% were over fifty years of
age (compared to over 30% of the lawyer population of Illinois). n39 In the 28 firms with more
than 50 lawyers, 16.8% of the lawyers were over fifty; in the eight smaller firms, 21.9% of the
lawyers were over fifty. This pattern is confirmed in a comprehensive picture of American law
firms in 1995, derived from the American Bar Foundation's 1995 Lawyer Statistical Report. n40 In
firms of more than 50 lawyers, the median age of associates was thirty and the median age of
partners was only forty-three. Only 13% of the partners in these firms were fifty-five or older and
only 3% were over sixty-five. There is an inverse relationship between the size of firms and the
presence of older partners - the larger the firm, the thinner the presence of older lawyers. As Figure
8 shows, almost a quarter of partners in two-person firms are over fifty-five, but the percentage
declines regularly with firm size, so that in firms of over 100 lawyers, just over an eighth are over
fifty-five. (This probably reflects the more ample retirement and pension plans in larger firms. It
may also reflect a cohort effect: that succeeding groups of younger lawyers have chosen to practice
in larger firms. Finally, it may be an artifact of the winnowing effect of retirement, so that as
partners retire with the passage of time, the units containing the surviving partners tend to be
smaller.) But whatever the reason for their absence, the figures suggest that lawyers in large firms
are likely to end their partnerships earlier than their counterparts in smaller firms. We saw earlier
that the size of firms in the large-firm sector continues to increase, suggesting that the opportunities
for older partners may be expected to decline further.

[*1098]
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How will this change in the age structure affect the prospects of young lawyers making their
way in a profession staffed by twice as many older lawyers as was the case for their predecessors a
generation earlier? And how will it affect the fortunes of those larger cohorts of older lawyers?

The shape of lawyers' careers is going to change radically because of the presence of a much
greater number of older lawyers. But the changes will not be the same in the two hemispheres of the
practicing bar. Among the solo and small-firm practitioners who serve individual and small
business clients, there will be ever more lawyers competing for business. The number of lawyers in
solo practice and smaller firms will continue to increase in the coming decades. A larger portion of
the future increments of additional lawyers will end up in these practices because even with
renewed growth in demand, the large-firm sector is not likely to absorb a much larger portion of
new entrants. Supply will increase even more rapidly than the number of lawyers, as new
technologies for retrieving and generating documents will make lawyers more productive in
handling many of the staples of this kind of practice (wills, real estate closings). And new business
formats will make them more efficient in delivering services. n41 In addition, non-lawyer
advocates, banks and trust companies, and paralegals will be competing for important segments of
this business. n42

[*1099]
[SEE FIGURE IN ORIGINAL]

Demand for the services of small practices can be expected to continue to rise as individual
wealth increases. But it will fall short of the expected increases in supply. Lawyers in this sector
have been experiencing falling real incomes for several decades. n43 With an increasing number
of better-equipped lawyers (and non-lawyers) competing for this business, the prospect for higher
incomes is remote. n44 Typically, lawyers in this sector have been able to remain in practice into
their sixties and seventies. But as competition [¥*1100] intensifies, many in this sector will find
themselves underemployed.

In the large-firm sector, as we have seen, the overall total of business is likely to increase more
rapidly. Could firms add partners in sufficient numbers to accommodate a sufficient number of
promotions from the associate ranks while retaining the larger number of existing partners until the
traditional retirement age? Firms have no choice but to promote the most productive associates to
partnership, for such promotion is the prize that energizes the tournament and enables the firm to
compete in the market for new talent. But as the size of the partnership grows, to maintain the
income of the partners requires additional revenue. This can derive from an increase in billing rates
or an increase in hours billed, which may, in turn, be billed by the same number of lawyers or by a
larger number. After a prolonged period of firms pressuring lawyers to bill more and more hours,
there is not much further to go in increasing hours. Billing by a larger number of lawyers means
more associates, which soon leads to pressure for more promotions. In an increasingly competitive
market, an increase in billing rates is difficult to achieve. Billing more hours means finding more
work. While some individual firms will succeed in finding substantial amounts of new work, the
revenues of large firms taken as a whole can grow only as fast as overall business spending on legal
services. And some part of that spending may be diverted to accounting firms and other business
consultants, who are increasingly competing for the available work in this sector. Even if the same
number of lawyers are engaged, accounting firms are more highly leveraged than law firms, so
fewer of these lawyers will be partners. There is no reason to think that interdisciplinary practices
will significantly increase the aggregate amount of work for lawyers.



In the end, many lawyers otherwise eligible to be partners will not be because the firms cannot
accommodate them. In some cases they will not be promoted - but there is a severe limit on how far
firms can restrict promotions to partnership, since they have to keep promoting to maintain the
motivation of associates and to position themselves in the hiring market for young lawyers. As
Figure 9 shows, even during the downturn in the early 1990s, large firms did not stop promoting
young people; the number of partners increased by roughly the same percentage each year, even as
the number of associates fell. n45

If firms are constrained in their ability to limit promotion, the pressure to curtail the size of the
partnership will fall on those who are already partners - to leave gracefully, take early retirement,
accept "of counsel" [*1101] status, or to hang on with diminished status and a reduced share. In
consequence, the shape of a career in large law firm practice is changing from a life-long trajectory,
culminating as respected elder, to a compressed period of twenty to thirty years of intense and
lucrative involvement, followed by a long "retirement." Unlike the old country doctor or lawyer
who died in harness, a career in corporate law is beginning to resemble one in investment banking,
where careers phase out by one's late forties. An even closer analogy is the military, where career
officers leave the service in middle age, except for the few slated to move into the highest ranks.
Just as military people anticipate and plan for their second careers, so big-firm lawyers will be
pressed to think about "what next?"

It seems highly probable, then, that many of the much larger number of over-fifty lawyers that
will soon populate the profession will be involuntary retirees, under-employed, or otherwise
inclined to forsake their practices. Many of these people will be financially secure and in good
health. Increasingly, a significant portion will be women. Although we have some basis in
experience for anticipating the preferences of male lawyers in navigating the later stages of their
careers, there is virtually no information from which to predict the choices of these large cohorts of
older women lawyers. There are, of course, presently a small number of older women lawyers, but a
good portion of those who entered law school before the great surge of women in the late 1960s are
atypical pathbreakers and pioneers, from whom it would be very risky to generalize to the broader
and more varied group of women who followed them after 1970.

[SEE FIGURE IN ORIGINAL] [#1102]

IV. A Second "Public Service" Career

America's older lawyers form an immense and rapidly growing pool of human capital - roughly
equivalent in size to the legal professions of the entire European Union. Absent some major changes
in the organization of professional opportunities, much of this human capital will be under-utilized.
Surely, there will be many ideas about how to employ this wonderful resource. Since one size does
not fit all, there is ample room for ideas here. I would like to use the opportunity of the Fairchild
Lecture and the example of Judge Fairchild himself to advance one for your consideration.

A. Unmet Legal Needs

In spite of the very large number of lawyers practicing in the United States, many persons and
interests are underrepresented and underserved by the justice system. As law has become ever more
technical, complex, and expensive, the legal system has been increasingly congenial to corporate
actors and increasingly inhospitable to individuals. The poor have little access to the protections and



remedies promised by the law. Few individuals can afford to be players unless they are connected to
a corporate actor or have injuries that fit the investment strategies of entrepreneurial lawyers. n46
Many of our interests as citizens and consumers are unrepresented in legal forums because they are
diffuse and unorganized. They do not command representation in the private "fee for services" legal
marketplace.

The broader public is keenly aware of the disparities in access to justice and believes that legal
institutions are more responsive to those with superior fiscal and organizational resources. Survey
research reveals a sanguine public estimation that the legal system is biased in favor of the "haves."
Twenty years ago, 59% of a national sample agreed that "the legal system favors the rich and
powerful" over everyone else. n47 Ten years ago, when asked whether "the justice system in the
United States mainly favors the rich" or "treats all Americans as equally as possible," 57% percent
of respondents chose the "favored the rich" response and only thirty-nine percent the "equally"
response. n48 In a 1995 survey conducted by U.S. News & World Report, fully three-quarters of
the respondents thought that the American legal system affords less access to justice to "average
Americans" than to rich [*1103] people - and four out of five of these thought "much less." n49
The same poll shows the public placing responsibility for this imbalance squarely on lawyers.
Respondents were asked: "Here are some things that people say about lawyers. Which on of the
following comes closest to your views? Lawyers have an important role to play in holding
wrongdoers accountable and helping the injured. Lawyers use the legal system to protect the
powerful and get rich." n50 Fifty-six percent affirmed the "protect the powerful and get rich"
response; only 35% the "helping" response. n51 In August 1998, only 33% of respondents to a
national survey thought, "Courts try to treat poor people and wealthy people alike." n52 Halfa
year later in another national survey, 80% of respondents thought that the "wealthy" receive better
treatment from the courts than do other people, and two-thirds agreed that "when a person sues a
corporation, the courts generally favor the corporation over the person." n53

To offset these imbalances, other vehicles for delivering legal services have emerged, notably
legal services for the poor and public interest law. n54 But the entire legal services for the
poor/public interest law sector is vanishingly small. It is estimated to comprise about 6,000 full-time
equivalent lawyers - about seven-tenths of 1% of the whole body of American lawyers. n55
Expenditures on legal services for the poor are a tiny [¥*1104] and shrinking fraction of the total
amount spent on legal services in American society. n56

In 1982, the first year for which we have data to make such a comparison, funding of civil legal
services for the poor equaled only eight-tenths of 1% of the amount received from all clients of the
legal services industry, n57 and 1.9% of receipts from clients who were individual persons. n58
By 1992, funding for civil legal services for the poor was equivalent to less than six-tenths of 1% of
the total received by the legal services industry, and less than 1.5% of the amount received from
clients who were individual persons. n59 By 1997, the share of the poor fell further to just over
four-tenths of 1% of the total receipts of the legal services. In the course of fifteen years, the relative
share expended on civil legal services for the poor was halved.

B. The Supply of Legal Talent

On the one hand, there are by any measure vast unmet legal needs. On the other hand, there is the
prospect of an abundance of experienced but underemployed older lawyers. Can these be joined in a
way that would deliver desperately needed legal services and at the same time provide fulfilling



work to lawyers? Imagine that among the hundreds of thousands of experienced lawyers in their
fifties and sixties, there is some fraction who would, if a path were readily available, choose to
proceed to a second career as lawyers for the poor or for the public interest - let us call this public
service lawyering. I make no claim that such an inclination is typical or modal. We know that when
they enter law school, many law students think this is what they want to do. Several studies describe
the decline of student [¥*1105] commitment to this kind of legal career over the course of law
school. n60 Although law school tends to reduce the commitment to these kinds of practice, at the
end of law school there are still far more students inclined to do such work than the job market can
absorb. Among lawyers who have spent many years in other practice settings, these original
impulses may have survived or revived in some; for others the attraction may be new.

C. Building Institutions to Connect Lawyers to Needs

The juxtaposition of a desperate need for public service work and the presence of skilled lawyers
with an inclination to take up that work is not in itself sufficient to bring about an enlargement of
the public services sector. In a dammed-up river a few resolute salmon may scale incredible
obstacles to reach their ancestral spawning ground; similarly, a few determined or lucky aspirants
presently find their way from private practice to a rewarding place in public service work. For most
who might like to make this journey, there are no paths to follow through the obstacles that abound.
We need to think about facilitating this transition. Just as wildlife managers build ladders to enable
large numbers of salmon to proceed upstream, we need to institutionalize paths for lawyers to make
this journey.

We cannot assume that there is a single format that will utilize older lawyers most effectively,
nor that the existing array of practice formats will succeed in enlisting and retaining older lawyers.
The most obvious path is to have older-lawyer volunteers augment existing legal services offices.
There is some basis for concern about the mismatch between legal services work and skills of
lawyers from private practice, particularly those who have spent a career in the corporate sector.
The experience of most corporate [*1106] lawyers is not in areas of law relevant to practicing for
poor people. This discrepancy might be substantially obviated by training programs. And this
objection may reflect too narrow a view of the legal needs of public service clients. I recently heard
an account of a very innovative program for housing families with foster children and the elderly at
an abandoned air force base. n61 It was evident that a team of transactional lawyers would have
greatly facilitated the project. This is not a singular occurrence. In interviews with sixty-nine
Chicago lawyers identified as working with organizations that focus on civil rights and urban
poverty issues, Ann Southworth found that about twenty percent of the projects described were
primarily planning projects in which the lawyers "counseled, negotiated, drafted legal documents,
and identified resources for their clients." n62 An infusion of lawyers with expertise in ERISA or
banking law may usefully broaden the repertoire of the legal services sector, turning these into tools
to address the problems of poor clients.

A second format would be free-standing "firms" of legal services providers. Let me give a single
and impressive example: I recently encountered Warren Sinsheimer, a retired New York corporate
lawyer, who after four years with Westchester Legal Services, has founded Legal Services for
Children, which appears to be the first non-profit actively and systematically recruiting and training
retired law firm partners (and "women who had left the profession to raise families"). n63 Legal
Services for Children will serve poor children but will take some cases from non-poor clients that



are relevant to its concerns. For now, it is funded by gifts and grants, but it expects to cover sixty
percent of its budget by fees in three years. n64 In addition to such front-line providers, one might
imagine older lawyers staffing specialized backup facilities, particularly on matters in which the
aggregate experience of the public service community is thin (e.g., banking transactions).

A third format would be for retired lawyers to remain at their old firms and serve as a pro bono
department. n65 This would enable firms to fulfill their pro bono obligations while providing an
attractive post-retirement option for [¥1107] partners.

A fourth format would be the law school clinic, where the availability of retired lawyers might
allow a significant increase in staffing levels and mentoring potential.

Each of these settings will surely reveal cultural as well as organizational challenges in
arranging these practices. Generally, there may be some concern about the compatibility of retired
lawyers, especially from the corporate sector, with those they will deal with in these settings.
Corporate lawyers may lack skills specific to dealing with poor clients and obstinate bureaucrats,
but they are not strangers to dealing with foolish and difficult people. In the "old firm" setting, there
are problems of resources (especially space), firm culture, and positional conflicts. In the setting of
the legal services office, one might imagine some difficulty integrating senior lawyers, accustomed
to superior physical facilities, deferential treatment, and a higher level of resources and support
services. Although they may have to adjust to resource constraints, corporate lawyers may find
gratifying the higher degree of professional autonomy they enjoy, compared with corporate
practice. n66 Yet they may find it difficult to subordinate themselves to more experienced
"lifetime" legal services attorneys who are younger and lack the indicia of status. These career legal
services people, in turn, may feel their expertise is not being acknowledged; and they may view
volunteers who have not shared their sacrifices and frustrations as insufficiently dedicated.

Notwithstanding the cultural problems, retired lawyers might bring the public services sector not
only a major increase in manpower, an enlarged repertoire of expertise, and new political support,
but an infusion of lawyers able to act independently and assertively on behalf of their clients, free of
career and command pressures.

D. Personal Fulfillment

In terms of personal fulfillment, there is reason to anticipate a very substantial payoff from a shift
to public service lawyering. As people age, they experience a deficit of meaning and purpose in
their lives. Psychologists have "documented cross-sectional declines in purpose in life and personal
[¥1108] growth in older adults compared with middle-age and younger adults." n67 For American
professionals, much of their sense of purpose and growth is connected with their work.

The polemical literature serves up images of desolate and despondent lawyers. n68 But more
reliable research suggests that overall, lawyers are about as satisfied as any occupational group.
n69 That research reveals striking differences in satisfaction between different sectors of the
profession. Public interest work seems to promote the most intense feelings of satisfaction among
its practitioners and private practice, especially in large firms, the least. Curiously, those lawyers
with the highest incomes and in specialities that enjoy the greatest prestige are on the whole least
satisfied with their lives as lawyers.



A study of the contemporary Chicago bar finds public interest lawyers the most satisfied and
those in large-firm practice the least satisfied, with government and corporate lawyers in the middle.
n70 A similar pattern emerges from a more detailed study of graduates of the University of
Michigan Law School, which surveys its alumni about their careers five years, fifteen years, and
twenty-five years after graduation. n71 Kenneth Dau-Schmit and Kaushik Mukhopadhaya
analyzed the responses to the satisfaction item for two sets of graduates: the classes of 1987-1991
five years out, and the classes of 1977-81 fifteen years out. n72 Satisfaction varied greatly by
practice setting. Among the "five years out" lawyers, those in public interest work and legal
education were most satisfied, followed by government lawyers and in-house counsel. Lawyers in
private practice were far behind, with those in small practices more satisfied, and medium and large
practices at the bottom. Among their counterparts who had been out ten years longer, there was
little change in [*1109] relative rankings. Education and public interest remained at the top; in-
house lawyers caught up with government lawyers in the middle rank; and lawyers in private
practice still trailed behind every other work setting. Fifteen years out, those in private practice were
substantially more satisfied than their five-years-out counterparts. The distinctively low satisfaction
scores of those in medium and large firms were replaced by scores much closer to those of small
firm lawyers. The low five-years-out scores apparently reflect the unhappiness of associates in the
large firm setting. By fifteen years out, selection (including self-selection) had eliminated those
most unhappy in this setting and partnership had increased the satisfaction of the survivors. n73

The remarkable concurrence of these two studies suggests that lawyers' satisfaction and personal
fulfillment diverges considerably from the conventional external marks of success. n74 It is not
correlated with income, nor with prestige, both of which overlap substantially with large-firm
practice in the corporate hemisphere. The prestige of any given lawyer reflects his or her individual
characteristics and accomplishments, but also the kind of practice he or she is engaged in. Heinz
and Laumann found that although there was some correlation between the prestige of a practice
speciality and the income of those who practiced it, income did not explain the distribution of
prestige among specialties. n75 The prestige ranking of legal fields, they report, mirrors the
structural division of the profession, "with fields serving big business clients at the top and those
serving individual clients (especially clients from lower socioeconomic groups) at the bottom."
n76

Is this contrarian capacity to generate satisfaction and fulfillment intrinsic to public service
work? Or is it an artifact of selection, so that this effect is produced only in the self-selected few
who embark on these careers? The disparity and the stability of relative satisfaction levels from one
practice setting to another suggest that there is something going on independent of selection - for
why would we think the matching was so much better in every other setting than private practice?
Might some of the rewarding sense of purpose and meaning experienced by those in public service
work be captured by those who turn to it late in their careers? Many private [*1110] practitioners
embarked on legal careers thinking that public service work was what they wanted to do. Do the
minority who actually went into public service carry some special predilection to find fulfillment in
that work that is not present in those whose original inclination to public service did not survive the
culture of the law school or the contingencies of the job market?

We cannot be sure of the answer to this. But several considerations commend some optimism.
First, the fraction of lawyers who make this transition to public service work need not be very large.
For example, if just 1% of lawyers over fifty were to follow the second career option, the supply of
lawyers for the poor and underrepresented would be significantly enlarged.



Second, the timing is fortuitous. In the coming decade, those in commanding positions in firms
and in the legal establishment and the bulk of lawyers over fifty will be drawn from cohorts likely
to be responsive to the appeal of public interest and public service. The lawyers who will be
proceeding through their fifties in the coming decade went to law school in the period from the mid-
1960s through the late 1970s - a time of ferment, excitement about poverty law and public interest
law, and misgivings about corporate practice. n77 If there is any cohort of lawyers among whom
the appeal of public service work should be revivable, it is the law graduates of this period.

E. Professional Renewal

For the legal profession as a whole, an increased commitment to public service may be expected to
produce a number of welcome side effects.

(1) Public Image. In recent years public estimation of lawyers' honesty and ethics has fallen.
n78 The legal profession suffers from one of the lowest confidence levels of any prominent
American institution. In a 1999 survey, only 14% of a national sample were "very confident" of
lawyers, compared to 46% for doctors, 39% for accountants, and 37% for organized religion. n79
Although the causes of public antagonism toward lawyers are complex and not reducible to simple
reaction to the behavior of lawyers, one of the grounds on which the public is critical of the
profession is its perceived lack of devotion to justice. In a national survey conducted in 1993,
respondents [*1111] were asked to compare contemporary lawyers with those of the past. "The
public contends," the researchers concluded, "that lawyers have suffered the greatest decline in the
areas of defending the underdog, providing leadership in the community, and seeking justice." n80
While one might argue that the image of the profession's past that underlies these judgments is
idealized, the verdict of a "public service" deficit among present-day lawyers is undeniable. Some
64% of respondents thought that lawyers had completely or partially lost the trait of "a seeker of
justice," and 55% thought they had completely or partially lost the trait of "a defender of the
underdog." When asked what sort of information improved their opinion of lawyers, the response
most frequently chosen was, "Many lawyers provide free legal services to the needy and to local
charities that help the needy." Forty-three percent of respondents said this would improve their
opinion a lot, and 27% said it would improve their opinion some. n81 Expanding legal services
may not be a priority for most Americans, but pro bono delivery of such services elicits approval.

(2) Professional Self-Image. Large sections of the legal profession have embraced a picture of
calamitous decline - loss of collegiality, blunting of public service, rampant commercialism -
inspiring a great outpouring of nostalgia for the "good old days." n82 The declension scenario is
not new and the imaginary good old days are not a useful model for the future. On the other hand, a
visible migration of a sizable number of lawyers, including many prominent and prosperous ones,
into public service might help to restore some elan and sense of purpose to the profession.

As we saw earlier, the prevailing system for according prestige within the profession is attuned
to the provision of service to large corporate organizations. Before the most recent intensification of
the commercial imperatives in law practice, Laumann and Heinz found that in Chicago

the most important feature of a legal specialty in accounting for its relative prestige standing is its
pro bono score. The higher a specialty stands in its reputation for being motivated by altruistic (as



opposed to profitable) [*1112] considerations, the lower it is likely to be in the prestige order.
n&3

For significant numbers of lawyers who are high in the existing prestige hierarchy to move from
commercial work to public service work, reaffirming public service as a value that is central to
professional identity, would recast the system of professional prestige and open possibilities for
reconstructing the profession's sense of its role.

(3) Legal Education. Finally, the change in the shape of legal careers would challenge the law
schools to redefine their mission, after an era in which they have increasingly accepted the role of
trainers and hiring halls for the large-firm sector. Law schools might enlarge the mandate of their
placement services to include late-career transitions as well as initial placements, develop retraining
programs, mount expanded clinical operations utilizing senior lawyers, conduct research on lawyer
careers, and adapt their curricula to dawning student awareness that large-firm careers are not likely
to occupy all of one's working life.

V. Conclusion

Addressing these issues is a useful place to begin thinking what law practice will be like with the
one and a quarter million lawyers that will be on the scene by 2020. By courtesy of new
technologies they will be more productive and better informed. About forty percent of them will be
women. More than half will be over fifty. Will definitions of eminence and success remain
unchanged? Perhaps the definitions of success most familiar to us are tied to a particular historical
moment, the great expansion of the profession that for a generation shaped a world of many young
lawyers and relatively few older lawyers, a world meshed perfectly with the expanding firm
hierarchies that were capable of delivering a satisfying career, albeit stronger on monetary than
other career satisfactions. But the second demographic transformation, which ordains that only a
declining minority of an older profession can play this out and for a shorter span, portends both a
change in forms of practice and corresponding changes in ideas of professional success.

These effects are speculative, but the demographic change discussed here is not. It is already in
the pipeline. It is going to happen. There are going to be hundreds of thousands of older lawyers
who were not there before. Absent astonishing and sudden change in the pattern of demand for legal
services or in the structure of law firms - either of which seems [*1113] unlikely - it is probable
that many of these lawyers will be at loose ends and many in the large-firm sector will be
involuntarily retired. What is problematic is whether some small portion of these lawyers could be
enlisted for a second career in public service lawyering. The difficulties are formidable, but it is
time to start thinking about ways of facilitating such enlistment and utilizing this vast pool of talent
and experience.

The aging of the legal profession is our little piece of a much wider phenomenon of the aging of
the baby boom generation. It is also an instance of structural lag - in which the institutions of private
law practice are not articulated to the new population structure produced by demographic shifts,
longer life expectancy, and better health. The future remains tantalizingly hidden, but some of its
contours are discernable through the mists. These outlines enable us to begin planning for the
inevitable transition that presents a great opportunity and a great challenge to our lawyerly
ingenuity.
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